
Working in the UK – A guide to the Implications of the Home Office Points Based System
Overview

The new Points Based System (PBS) to manage the flow of migrants coming to the UK to work or study is being implemented by the Government on an incremental basis.  

The following people do not require a certificate of sponsorship:

· European Economic Area (EEA) nationals.

· Citizens of Switzerland. 

· British Overseas Territories Citizens except those from Sovereign Base Areas in Cyprus. 

· Commonwealth citizens who were allowed to enter or to remain in the UK on the basis that a grandparent was born here. 

· Spouses, unmarried partners and dependant children under 18 of people who require permission to work or who are registered as full-time students. These people also need to have obtained dependant visas.

· Those who do not have any conditions attached to their stay in the UK. (ie have indefinite leave to remain).

· Nationals of some of the EU Accession member states working in the UK do not require permission to work but are subject to the Worker Registration Scheme. Those subject to this scheme need to register within one month of starting work for an employer in the UK. 

· Highly skilled migrants who have eligibility under Tier 1 (see Home Office Website @ www.bia.homeoffice.gov.uk)

In order to employ workers who fall outside of the aforementioned categories Cardiff University has undergone an audit by the Border and Immigration Agency (BIA) to ensure the University’s HR systems and processes are compliant and meet the BIA’s rigorous new standards.  As a result of this, Cardiff University has been awarded an ‘A’ Rated Sponsors Licence and is therefore able to issue certificates of sponsorship to migrant workers.  This replaces the work permit process.

The PBS is designed to set criteria under which nationals of countries outside the EEA and Switzerland, who are not automatically eligible to work in the UK, will apply to come to or remain in the UK to work, train or study.  The system is underpinned by a five Tier framework as follows:-

Tier 1:
Highly skilled individuals to contribute to growth and productivity

Tier 2:
Skilled workers with a job offer to fill gaps in the UK labour force

Tier 3:
Limited number of low skilled workers needed to fill specific temporary labour shortages - this tier has been postponed indefinitely
Tier 4:
Students

Tier 5:
Mobility, temporary workers and Sponsored Researchers: people allowed to work in the UK for a limited period of time to satisfy primarily non-economic objectives
The first phase of the PBS came into operation in February 2008.  This brought into operation Tier 1 which replaces the Highly Skilled Migrant Programme (HSMP) and is designed to attract highly skilled overseas workers who can make a significant contribution to the UK economy.  No job offer is required under this Tier and applicants are free to change employer without reference to the Home Office.  Permission will be granted for up to 3 years.  This phase also introduced a requirement for employers to check and take copies of the immigration documents every 12 months, for all workers who are subject to restrictions, regardless of the duration of their visa.

Applications Under Tier 1

Applications under this tier are made by the migrant worker as no sponsor or job offer is required.  There are two options available under this route; Tier 1(General); and Tier 1 (Post-Study Worker).  
· Tier 1 (General) would be the preferred option for those migrants who have been employed either in their home country or in the UK.  Proof of previous earnings will be required under this option.  If a migrant worker meets the criteria for this sub-category, they may apply for leave to enter for up to 3 years.  If the migrant worker is already working in the UK, they may apply for leave to remain for up to 3 years, but this will depend on how long they have already been working in the UK.  All migrants will be required to apply for settlement (indefinite leave to remain) following a period of 5 years continuous working in the UK. 

· Tier 1 (Post-Study Worker) is designed for individuals who have just completed a course of study in the UK. If you establish that you meet the points required under this category you can apply for leave to remain in the UK. Note that Tier 1 (Post-Study Worker) allows an individual to work in the UK for up to 2 years, thereafter they may be able to switch to another Tier at that time, (such as Tier 1 - General or Tier 2).  

The University will not generally reimburse the costs associated with Tier 1.  More information on this Tier is available on the Home Office website.
Certificates of Sponsorship and the Points Based Criteria
The second phase of the PBS came into operation on the 27th November 2008.  This introduced Tiers 2, skilled workers with a job offer to fill gaps in the UK labour force, and Tier 5 which for the purposes of Cardiff University will cover temporary workers such as sponsored researchers and entertainers.  
In order to employ an overseas worker who requires permission to work in the UK, a certificate of sponsorship under Tier 2 (General) will be required.  Decisions on whether to issue a certificate of sponsorship to an individual, and ultimately whether or not an individual will be granted entry to the UK by the BIA is, as mentioned above, based on criteria which has been agreed by the Home Office. Once a CoS is approved, an applicant will have to apply for their visa using Tier 2 (general).  This will require individuals to demonstrate that they have enough ‘points’ to qualify under the PBS for this Tier.  The points are awarded for various attributes and the required overall pass mark for Tier 2 is 70 points.  This is divided into three sections as follows :-
A. An attributes test based on securing a certificate of sponsorship, the candidate’s qualifications and prospective earnings (pass mark 50 points);

B. maintenance requirements (pass mark 10 points);

C. English language ability (pass mark 10 points).
	
	Certificate of Sponsorship
	Qualifications

(or NARIC equivalents)
	Prospective Earnings

	A. (50 points needed)
	Offer of job in shortage occupation

Offer of a job that passes Resident Labour Market Test

Intra Company Transfer
	50

30

30
	No qualifications

NVQ Level 3

Bachelors or Masters

PhD
	0

5

10

15
	£17k - £20k

£20k - £22k

£22k - £24k

£24k plus
	5

10

15

20

	B. 
	Maintenance requirement (minimum requirement of £800)
	10

	C.
	Competence in English Language
	10


Before applying for a certificate of sponsorship, the Human Resources Division will consider whether the individual will be able to attain the required points under the PBS as follows :-

Resident Labour Market Test

· Has the post been advertised for a sufficient period of time?  (Home Office guidance states this should be for at least two weeks and that the post must have been advertised on the Job Centre Plus website)

· Are the qualification requirements of the post of an NVQ Level 3 (equivalent to ‘A’ Level) or above?

Qualifications

· Does the prospective candidate have the required qualifications?

Salary

· Salary - does the salary being offered meet the points based requirements?
English Language Ability Test

· can the prospective candidate demonstrate basic English language ability? 
Evidence of competence in written and spoken English will be required.  This element of the points system can be satisfied if the individual is :-

· a national of a majority English speaking country; or

· has passed an English language test (which is accredited by one of the providers on the BIA’s approved list); or

· holds a degree that is assessed by UK NARIC as being taught in English and is equivalent to a United Kingdom Batchelor’s degree or above.
Financial Maintenance
· Is the person able to demonstrate that they have sufficient funds to support themselves whilst in the UK?  They will be required to show proof that they have held sufficient funds for the previous 3 months, for themselves and any dependants, this will usually be in the form of bank or building society statements
Once evidence of these criteria has been obtained using the points calculator (http://www.ukba.homeoffice.gov.uk/pointscalculator), the HR Division will assign a certificate of sponsorship.  This is a number which will be communicated to the prospective employee either by email or in the form of a letter.  On receiving this notification, the individual will be required to apply to their local British Embassy in order to obtain their visa which will allow them to enter the UK.  They will be required to provide proof that they meet the criteria of the PBS.
Please note that Certificates of Sponsorship must be validated within 3 months of them being assigned by the Human Resources Division.  Validation is achieved by the individual submitting their visa application to the UK Embassy, in or out of country.  This is a reduction from the 6 months that was previously allowed for work permits.  The consequence of this change is that when applying for the CoS, the start date must be known. i.e. the system will not accept a request for a CoS “for X number of years”.
Applications Under Tier 5

This Tier is used by Cardiff University for engaging Entertainers and Sponsored Researchers.  In order to meet the points requirement under this Tier, the prospective visitor will have to have a CoS, and be able to demonstrate that they have sufficient funds to support themselves.  As such, the hosting School will have to provide a letter of invitation to the individual stating the purpose of the visit (including a breakdown of duties), duration, and amount of money that will be paid to the individual for the duration of the visit.  In addition to this, details of any maintenance funds should be noted.   A copy of this letter should be forwarded to the relevant HR Manager who will arrange the CoS.  Once the CoS is assigned the individual should proceed with their visa application to allow them to enter the country.  This Tier allows for a maximum stay period of 24 months.
Payment of Certificates of Sponsorship

Certificate of sponsorship applications are paid for by the School.  The Human Resources Division will request payment from the School via a Transfer Note to cover this cost.

Applications for leave to remain are the responsibility of the individual.  Schools may choose to reimburse the cost of these directly to individuals.
For further information on recruiting overseas workers please go to http://www.cf.ac.uk/humrs/recruit/appendix/Appendix%2024%20-%20work%20permits.doc
Other Considerations Under the PBS

Non Attendance and Unauthorised Absence – (10 consecutive days or more)

The PBS introduces a requirement for all employers to report certain events to the BIA, within a specified time limit. This includes :-

· a sponsored worker who does not turn up for their first day of work.  The report must be provided within 10 working days and must include any reason given by the worker for the non-attendance (for example a missed flight).
· a worker who is absent from work for more than 10 working days, without the employer’s reasonably granted permission.  Again, the report must be provided within 10 working days of the 10th day of absence.
Casual Workers

· The University engages a large number of workers on a casual basis.  The BIA have indicated that the University will be expected to carry out the same A&I checks for any worker who is paid by the University and for whom the University incurs employer’s NI deductions.  In order to ensure an equitable approach to these checks, the same system for checking A&I documentation for employees will be adopted for casual workers.  
Consequences of Non-Compliance

The introduction of this new system places a greater responsibility on employers to check the eligibility of staff to live and work in the UK, and to have a greater awareness of their movements whilst employed.  The University must be satisfied that an individual is eligible to work, prior to their commencement.  In order to ensure all prospective employees are treated equally, a new checklist and guidance note for checking the documents of staff before they start work has been circulated to all Schools and Directorates for immediate use.  
In order to incentivise employers into compliance, the Home Office have also increased the penalties that will be levied on those employers who are found to either have negligent recruitment practices or, who knowingly employ illegal immigrants.  This could result in a prison sentence of up to 2 years or an unlimited fine.  In addition to which, the University’s Sponsors Licence could be down-graded or revoked.  The BIA has placed the following statement in their guidance ‘What Employers Need to Know’:
‘The most severe penalties, including unlimited fines and prison sentences, are for employers that knowingly break the rules. But even those who unknowingly employ illegal migrants through less than diligent recruitment and employment practices can face penalties of up to £10,000 for each illegal worker.

It’s in your interest to make sure that the migrant workers you employ are eligible to work in the UK. Checking the documents of prospective employees before you hire them provides you with what is known as a ‘statutory excuse’, which may prevent you from having to pay a civil penalty. For workers with a time limit on how long they can stay in the UK, you must repeat the document checks at least once a year to retain the excuse.  Failure to do so could prove very costly for you and your business. Perhaps even more costly in the long term, it could also severely damage your business reputation.’
The HR Division has been working very closely with the UK Border Agency prior to the introduction of the new system to ensure the University’s systems are fit for purpose.  As a result of this close working relationship, Cardiff University is well prepared to take on the challenges presented by this new system.

Full details of the points based criteria can be found at www.bia.homeoffice.gov.uk.

If you require further details or would like to discuss any of the points made in this document, please contact the Human Resources Division.
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